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DECISION OF THE TRIBUNAL

This objection relates to the 1990 Review
of the Roll Value for the objectors’ apart-
ment situated in Windermere Apartments,
comner the Promenade and Killarney Street,
Takapuna. The operative date of the
valuation is 1 October 1990 and it is:-

Land Valuation $220,000

Improvements  $265,000

cv $485,000

The objectors’ concern is towards the
land value and the issue for us is the
determination of the principles to be fol-
lowed when ascertaining the value where
the land is a stratum interest under the
Unit Titles Act 1972, and having estab-
lished that principle, to consider the cor-
rectness or otherwise of the valuation
appealed against in accordance with the
provisions of the legislation.

In accordance with the Tribunal’s in-
variable practice over a long period of
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time, and with the consent of the chjec-
tors, notwithstanding the burden of proof
being on the objectors (s.20(8) Valuation
of Land Act 1951) the respondent opened
the proceedings by Mr Parker presenting
written submissions and calling the evi-
dence of Mr D E Everiss, Registered
Valuer, who presented a valuation report
with supporting data in seven appendices.

Mr S L Speedy acted as his and his
wife’s advocate and gave evidence on
their behalf. He is a Registered Valuer, a
graduate in commerce and urban property
economics.

He is the published author of a number
of texts in the area of land valuation and
land economics published by Butterworths
and the New Zealand Institute of Valuers.
With his 35 years experience in the valu-
ation profession, he is an acknowledged
expert and an elder statesman of the pro-
fession in this country,

Respondent’s Case:

The respondent says that the effect of a
sirata title where as in this case the build-
ing is a multi-storied apartment building,
is to give legal ownexship of air space. In
carrying out the valuation the District
Valuer has valued the land as including
the air space which is represented on the
title.

The objectors’ other land interests
include accessory units, which are situ-
ated at ground level, and a share of the
common area, some of whichare at gronnd
level.

The objectors’ estate in land is a
mixture of physical land and air space.
That entitlement is conferred by the flat’s
plan appended to Mr Everiss’ evidence.
And a Registered Valuer has certified the
assessment of the unit entitlement on that
plan in accordance with the Unit Titles
Act 1972,

We are told by the respondent that
there is no Roll Value for Windermere
Apartment block itself. Each unit is val-
ued separately so that the building gives
rise to ten different entries in the Roll
Value, one for each apartment for which a
unit title is issued.

Apparently there is a composite entry
for No 11 Killarney Street, which shows
as the legal description Lot 1 DP 48402,
together with the legal description of the
various units as taken from the strata plan,
and also shows a capital value which
represents the total of the various separate
valpations. Mr Parker, for the respondent,
contends this is not aRoll Value under the
Valuation of Land act 1951. He says it is

simply a summation of various Roll Val-
ues done to satisfy the computer pro-
gramme used by Valuation New Zealand,
whichrequireseach entry to show the land
area. Further, noland arca is shown on the
entry of the stratum title and therefore for
total purposes it is necessary to do a
summation entry.

Finally, Mr Parker tells us that the
entry has no legal or valuation signifi-
cance. This position is not challenged by
the objectors..

The objectors had objected to the
valuations of the other nine units, but it is
accepted that Mr and Mrs Speedy’s objec-
tion is the only one to proceed. Mr Parker
indicated that if the Tribunal finds that the
Valuer General has followed the wrong
principle, thenitislikely thatan adjustment
will be made to the Roll Values for the
other apartments.

The Tribunal wouldexpectsuch action
to follow, and if the principle is upheld but
the valuation allowed for other reasons,
then the other nine valuations would ac-
cordingly be reconsidered in the light of
the decision that we reach.

The respondent relies on s.8 of the
Valuation of Land Act 1951 and the
definition of land in 5.2 of that Act. Sec-
tion 8 provides:-

“8. Preparation of District Valuation
Roll—(1)Adistrict valuationroll shall
be prepared for each district by the
Valuer General, and shall be in the
prescribed form, and shall set forth in
respect of each separate property the
following particulars:

(a) The name of the owner of the
land, and the nature of his estate or
interest therein, together with the name
of the beneficial owner in the case of
land held in trust:

{b) The name of the occupier....

(c) The situation, description,and area
of the land:

{d) The nature and value of the im-
provements;

(e) The [land value] of the land:

() The capital value of the land:

[(ff) Where applicable, the special
rateable value or the rates post-
ponement value of the land:]

{g) Such other particulars as are pre-
scribed.

{(1A) An annual value valuation roll
shall also be compiled by the Valuer for
any district of a territorial authority
where the annual value rating systemis
inforce, and shall in a prescribed form
contain for each separate property the
following particulars:
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{a} The name of the owner:

(b) The name of the occupier:

(c) The situation and description of
the property:

{(d) The annual value:

(e) Where applicable, the rates post-
ponement value or the special
rateable value, as the case may
require:

(f) Such other particulars as may be
prescribed.

[(2) For the purposes of this section
any land that is capable of separate
occupation may, ifinthe circumstances
of the case it is reasonable to do so, be
treated as separate property whether
or not it is separately occupied.”’ |

In terms of 5.2 “land” is defined as

follows:-

“‘Land’ means all land, tenements,
and hereditaments, whether corporeal
orincorporeal,inNew Zealand, and all
chattel or other interests therein, and
all trees growing or standing thereon.”

Land Value is defined as follows:-

“‘Land Value', in relation to any
land, means the sum which the owners
estate or interest therein, if
unencumbered byanymortgage or other
charge thereon, might be expected to
realise at the time of valuation if offered
for sale on such reasonable terms and
conditions as a bona fide seller might
be expected to impose, and if no im-
provements (as hereinbefore defined)
had been made on the said land.”

Mr Parker then submits that it is clear
from the defirition and trite law, that land
value relates not just to the physical land
but also to the legal interest in land. He
submits that the land value of a specific
physical area of land will change depend-
ing upon the nature of the legal interest by
valuation.

For example, whether it is an estate in
fee simple or an estate in leasehold. He
contends that it follows that where the
legal interest in land represents the right
tooccupy oruseair space then thatinterest
can be valued as land.

As authority for that proposition he
cites the Australian case Resumed Prop-
erties Department v Sydney Municipal
Council, the Unit Titles Act 1972 and an
extract from Mr 5 L Speedy’s own pub-
lication “Property Investments”. Mr
Parker quoted from p. 72 of that work and
we reproduce the passage:-

“Once ownership of useable space
above ground was established it natu-
rally followed that a person could build
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in space as part of a new building. The
next logical step was the sale of air
spaceindependent of the surface ground.

The basic legal principles—relating
to air space have emerged. The air
space vertically above or below a par-
cel of land which is capable of devel-
opment primarily belongs to the surface
owner but a parcel of air space may be
owned by a person other than the land
surface owner. Although the air space
lacks any physicalform other than what
is builtwithinthe defined area of volume
of space it is nevertheless legally a
tangible formof property. Air space can
be thought of as land space as distin-
gutshed from land surface.”

Insofar as the Unit Titles Act 1972 is
concerned, it is the respondent’s submis-
sion that that Actenables definition of that
space (that is air space — independent of
the surface ground), and further creates a
legal estate in that air space and that once
jand is subdivided into units under the
Unit Titles Act, then a stratum estate is
created. Counsel points to the altemative
method as being the cross-lease system
whereby the unit owner held an equat
share in the fec simple, together with the
lessee’s interest in the unit occupied by
him.

Mr Parker quoted to us the provisions
of 5.4(2) of the Unit Titles Act, and that
section confirms that on the deposit of a
unit plan a stratum estate in freehold or
leasehold as the case may be in the units in
the common property to which the propri-
etor of the unit is entitled, and in all the
units to which the proprietor is contin-
gently interested, is created.

Counsel submits that the Unit Titles
Act recognises the common law concept
of land defined by horizontal boundaries,
and expands on it by creating a system of
subdivision which enables issue of a title
to a stratum estate in a unit. counsel points
to the definition of unit in 5.2 of that Act:-

“Unit’ . Inrelationto any land means
a part of the land consisting of space of
any shape situated below on or above
the surface of the land or partly in one
such situation and partly in another or
others all the dimensions of which are
limited and thatis designedfor separate
ownership.”

Again by reference to s.4(1) of the
Unit Titles Act Mr Parker submits that the
word “unit” relates to an interest in land
and not to a physical unit in the building.

By reference to the unit plan atready
mentioned Mr Parker contends that the

objectors hold a stratum estate in freehold
inthe unit4 A in Windermere Apartments.
The plan shows this unit is substantially
above ground level.

The objectors in their submission have
legal ownership of the space occupied by
that unit and the right to occupy it to the
exclusion of any other person including
any owner of any other units in the build-
ing. The Unit Titles Act 1972 was passed
as:-

“An Act to facilitate the subdivision
of landinto units that are to be owned by
individual proprietors and common
property that is to be owned by all the
unit proprietors as tenants in common
and to provide for the use and man-
agement of the units and common
property.”

Mr Parker relies on Elwood v Valuer
General (1989) 1 NZLR 884 (a Court of
Appeal decision) and Valuer General v
Alfred Kohn Family Trust (unreported
decision, GreigJ, Wellington, High Court,
10 December 1990).

In Elwood the Court of appeal held:

(1) The influence of zoning on de-
velopment under a Town Planning
Scheme is relevant to land value for the
purposes of the Valuation of Land Act
1951. The right to build two units on a
section withowt subdividing itis amatter
whichaffects land value rather than the
value of the improvements. The system
of cross-leasing effectively provides the
benefits of a limited method of subdivi-
sion and should in principle be treated
in the same way for valuation purposes
as if it were a subdivision.

(2) In assessing the land value the
Valuer Generalwasobliged to askwhat
sum the appellant’s estate might have
been expected to realise if offered for
sale the potential for cross-leasing
having been realised. He was also
obliged to contemplate the land as at
the moment of valuation with the
buildings notionally removed.”

As the Valuer General had fulfilled
those obligations and correctly valued the
land the appeal was dismissed.

In the Kohn case, Greig J, sitting with
an assessor, considered the valuation of a
development known as Quay Point De-
velopment situated between Lambton
Quay and The Terrace in the central busi-
ness district of Wellington. ‘

The land was divided into four lots,
and the essential point for the Court’s
consideration was whether the value of
each of the properties should be valued
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separately, or whether the value of each of
the properties should niot exceed the sum
which would have been realised had the
land been sold as one entity.

The Court decided that the separate
property should be identified and valued
accordingly and held that though Lots 1
and 3 were separate properties, Lots 2 and
4 had to be reated as one property. Greig
Y described the properties at p 3 and 4 of
the decision, and some of them are quite
clearly air space properties. At p 6 Greig
J says:-

“The crux of this appeal or what is
pivotal to this appeal is the meaning
and application of 5.8 of the Act.”

He then sets out 5.8 in full and goes on
at p.7 to say:-

“What we think is essential in the
preparation of the District Roll is first
of all to identify the separate properties.
That phrase is not defined but it must be
the case that separate occupation is one
aspectofthat. Subsection (2) necessarily
implies that separate occupation and
the capability of separate occupationare
two of the ways in which the separate
property can be identified. Other mat-
ters which the appellant submits, we
think correctly, to be among the criteria
for thatidentificationincludes separate
ownership, different or distinct land
tenure, separate land use and avail-
ability of separate titles. Once the
property has been identified as being a
separate property thenitis to be valued
and the particulars as described in 5.8
are to be provided for each separate
property. Itisnot, we think, appropriate
to make a single valuation of separate
properties which may be contiguous as
if one joint site whether they have been
previously amalgamated as one, or can
be in some way treated as being un-
separated by some common feature or
connection. It is not appropriate to
apportion a single value of two or more
Separate properties or to aftempl to put
a cap or maximum value because of the
assumption or fiction of conjunction of
the properties because of the past or the
future”

The Objector’s Case

Mr Speedy says that the essence of their
objection is directed against the method
adopted by the Valuer General of valuing
the objectors’ estate or interest in their
medium rise unit title apartment. The con-
sequences of the erroneous methodology
for the objector is that their value is too
high. The objectors agree that the site on

which the Windermere Apartment block
issituated contains an area of 1378 square
metres, and that under the Local Au-
thorities Ordinances the land may be
subdivided into sections of an average
arca of 689 square metres, each of which
would then be suitable for two units. In his
written submission Mr Speedy says “The
site currently has existing use rights for
the ten residential units”.

He further submits however, that the
notional air space approach by the Valuer
General is wrong in law and he says wrong
in valuation principle “Because it is a
fictional creation not based on tangible
land that lacks a bona fide market mecha-
nism”.

Mr Speedy contends that the proper
approach to the valuation of the objectors’
“land value” is to disregard all the apart-
ments of Windermere and other above
ground improvements, and to value the
objectors’ estates and interests in the unit
entitlement share in the value of the
Windermere section, together with the
added value, if any, of the existence of the
unit title plan,

The objectors then say that the basis of
their objection is;-

“Land value is a statutory creation
of the Valuation of Land Act 1951 as
amended in 1971 intended to be used
Jortaxation purposes. Unimprovedland
on developed properties like Winder-
mere is not a separate legal entity, it is
basic propertylaw that allimprovements
Sform a legal part of the land.”

Then;-

“Likewise the very substantial im-
provements are economicallyintegrated
with the land. Physically there is only
one real section. Each apartment has
not only a title to the above ground
improvements but to various other legal
rights, estatesand interests. No separate
market can exist for the air space con-
tent of a unit title (if only because it
cannot exist in isolation), only for the
fullyexisting apartment (andassociated
common property and other legal in-
terests).”

Mr Speedy then in his submission
draws a contrast with cross-lease vacant
sections that can exist without any build-
ing, and says that they do not necessarily
form a basis for comparison.

He also says that it is necessary to
analyse the Unit Titles Act 1972 to un-
derstand more precisely what owner’s
estate or interest falls to be valued as
unimproved land.

He acknowledges the situation under

s.4 of the Unit Titles Act which on deposit
of the unit plan creates the stratum estate
for each unit that is comprised on the plan.
He develops an argument around s.2 of
the Valuation of Land Act and 5.4 of the
Unit Titles Act and he cites in support
Toohey' sLimitedvValuer General (1925)
AC 439 an Australian case cited with
approval in Valuer General v General
Plastics NZLimitedLVCB 295 and (1951)
NZLR 857 and Tetzner v Colonial Sugar
Refining Company Limited, which is also
cited in the General Plastics case. On the
basis of the principles of Tetzner and
Toohey itis Mr Speedy’s submission that
the whole of the Windermere improve-
ments must be regarded and not just the
individual proprietor’s apartment,

He says that it follows that the Valuer
General's notional section in the sky that

1sbased on the assumed existence of other -

proprietor’s improvements remain in ex-
istence is then without any physical or
legal foundation, and he submits that the
correct approach is to assume that the
whole of the above ground improvements
had not been made but that the unit tidle
and plan does exist albeit of limited value
without the improvements.

He says that the highest undeveloped
land valoe would be as a section with the
potential of subdivision into two sections
each capable of two units as of right, or as
existing use for ten units for a lower value
end of the market.

He looks at Valuer General v Elwood
in a different way to the respondent, and
he considers that the general statement
concepts of principle in the Elwood case
apply to cross-leases and not to unit titles.
Insofar as the Kohn case he submits that
Greig J recognised that the nature of the
separate market for each separate prop-
erty, and he considers that the points of
special relevance to his objection are as
follows:-

(a) The proportionate share of the land

value does not set a cap.

{b) A sum should be added for the
existence of a deposited plan for
each separate property.

(c) Strata development in the eyes of
the market generally are inferior
and prices paid generally reflect
this.

{d) Unit titles are inferior to fee simple
titles and somewhat akin to lease-
hold tite.

(e) Risk and development for unit ti-
tles are higher.

(f) A small fee simple lot on its own
will cornmand a better price.



(g) And lastly, it is necessary for the
objector o show that the Valuer
General’s valuation was wrong.

Insofar as the legal principles are con-
cerned we are of the view that the Valuer-
General is correct and as in the words of
Greig J, once the property has been iden-
tified as being a separate property, then it
is to be valued and the particulars as
described in s.8 are tobe provided for each
separate property.

In defining the legal principles to be
applied, the Tribunal has then considered
the valuation approach as adopted by the
objector and by the respondent, Valuation
New Zealand.

We agree with both Mr Speedy and Mr
Everiss, that the valuation of the stratum
interest in a multi-unit development en-
joying existing use rights, is difficult and

-indeed very subjective.

In instances such as this, valuers are
often required to operate in a “hypotheti-
cal vacuum” where there is no directly
comparable evidence.

In essence, the approaches adopied
and conclusions reached by the two valuer
wilnesses are summarised as follows:-

(i) The Tribunal is not satisfied that
the objectors’ reliance upon the
“Superview” property at 241
Hurstmere Road, is a valid com-
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parison. In this instance, Valoa-
tion New Zealand had apparently
not chosen to assess the individual
interests in that property held un-
der cross-lease title, but rather as-
sessed aroll value for the total site.
Further, no evidence wasproduced
by the objectors to justify or sup-
port the 20% allowance they
adopted in adjusting the assessed
total land value from single own-
ership 10 multi-unit ownership for
comparison with Windermere
Apartments.

(i) The objectors’ alternative ap-
proach, of assessing the land value
as a residual value commencing
with the agreed capital value, is
not accepted as being appropriate
in this situation, Indeed, the ap-
proach as such is not consistent
with the requirements of s.2 of the
Valuation of Land Act 1951.

(iii)The vatuation methodology
adopted by MrEverissonbehalf of
Valuation New Zealand stated:
“My approach for valuing the land
within the apartment block is fun-
damentally the same as valuing a
block of separate property units on
the ground...” is in essence the
appropriate starting point for a

valuation of this type.

(iv) By making reference to vacant
1and sales, Mr Everiss then arrived
at a land value of $200,000 for
what he considered tobe aconven-
tional land unit value for a ground
level site. This figure was not con-
tested by the objectors.

(v) By application of further subjec-
tive and significant adjustments,
Mr Everiss then arrived at a land
value applicable to unit 4A of
$220,000. Again, the adjustments
adoptedby therespondent’s valuer
were not contested.

(vi)Mr Everiss then endeavoured o
arrive ataland value by analysis of
improved sales. Whilst this is at
besta secondary approachand may
be appropriate in a market or loca-
tion where there is insufficient ac-
tual sales evidence available, the
primary method of approach is
preferred based on the evidence
available in this case.

In the circumstances, bearing in mind
the burden of proof being on the objector,
we are of the unanimous view that this hag
not been clearly established by the objec-
tors and therefore we have no alternative
other than to dismiss the objection.
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